EPA MID-GRADE ETHANOL PROBE STALLED AMID E15 WAIVER CONSIDERATION

An EPA enforcement office investigation into the legality of retail sales of gasoline containing ethanol in
amounts higher than the current 10 percent (E10) cap appears to have stalled, with industry critics suggesting the
Obama administration put a hold on the probe while it weighs a request to lift the E10 cap up to E15.

The agency’s Office of Enforcement & Compliance Assurance (OECA) launched the investigation into mid-
level ethanol retail sales last summer in response to broad engine, auto and petroleum industry concerns that the
fuel is being sold illegally to drivers of non-flex [uel vehicles (FFVs) at so-called blender pumps, which allow
consumers o choose a level of ethanol between E10 and E85 but is supposed to be limited to FFVs.
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“Is EPA going to go bust retailers for selling E15 while they are thinking of approving the Growth Energy waiver
[petition for E-15]7" asks a relail industry source. Growth Energy is asking the agency to allow immediate usc of E11
and, longer-term, to research and grant the group’s request to allow retail sales of E15.

President Obama earlier this month vowed to end “artificial barriers” to expanding use of bioluels, which
sources have said could boost prospects for EPA granting the waiver request (Inside EFPA, June 5).

The retail industry source says that although any retailer selling blends above E10/is in violation of several laws,
“I have not heard that EPA is cracking down at all, and from a political perspective I'm not sure they’ll do anything.
Given the political sensitivities around ethanol, I would have expected” EPA to have quietly issued a notice of
violation (NOV) by now if the probe is still under way.

EPA has yet to issuc an NOV in the investigation, an EPA spokesman says.

In a July 31 letter, then-OECA air enforcement chief Adam Kushner — who now heads the civil enforcement
office — wrote, “[I]t is illegal for owners or operators of retail gasoline stations to sell gasolinc blended with more
than 10 percent ethanol for usc in gasoline-only vehicles. . . . It should be noted that EPA will be taking steps to
investigate the retail distribution of non-compliant fuel” (Inside EPA, Aug. 8).

Since EPA has not issued a single NOV nearly a year after launching the investigation into blcnder pumps’ use,
critics are suggesting the agency has dropped the probe in light of the E15 waiver request, Obama’s support for
biofuels and possible EPA approval of a limited waiver, allowing higher blends of ethanol only in vehicles that meet
EPA Tier Il emissions standards.

The agency spokesman says EPA does not “confirm or deny ongoing investigations.”

But several industry officials say the probe appears to have stalled amid the waiver request, with a petroleum
marketing source unaware of any companies that have received so-called 114 letters from OECA, which are requests
for information considered to be an initial step in an enforcement action. Onc company reported seeing an EPA
investigator on the ground at a South Dakota gas station last August, witnessing a driver o[ a non-FFV fillup ata
blender pump, the source notes. “The EPA enforcer saw that and jotted it down in his notes.”

"The American Coalition for Ethanol, a South Dakota-based group, launched a campaign to promote broader use
of blender pumps, which arc on-line in several Midwestern and Great Lakes states.

But engine industry officials have concerns about blender pumnps and intend to raise the issue in comments on
the Growth Energy waiver request, due July 20. One source says engine makers have repeatedly asked EPA about the
status of the blender pump investigation but the agency has not responded other than to suggest they include their
concerns about the issue in comments on Lthe waiver request. “EPA is mum on everything and it is frustrating for us.
We have not heard any tollow up on” the blender pump investigation, the source says.

Similarly, an auto industry source has hcard no information about the investigation, noting, “Certainly those
issues will be included in our comments but there hasn’t been much on it, no back-and-forth on that particular






